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UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BOARD
WASHI NGTQN, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQOARD
at its office in Washington, D.C
on the 19th day of Decenber, 1996

LI NDA HALL DASCHLE
Acting Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant

Docket SE-14609
V.

NORVAN V. MAHAFFEY,

Respondent .
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ORDER DENYI NG RECONSI DERATI ON

Section 821.57(d) of the Board's rules of practice states,
wi th respect to energency appeal s such as the one in this docket,
that "[t]he only petitions for reconsideration...of an order
which the Board will entertain are petitions based on the ground
that new matter has been discovered.” |In the context of this
proceedi ng, in which the respondent’'s appeal was dism ssed by the
Board for respondent's failure to file a tinmely appeal brief, see
NTSB Order EA-4492 (served October 15, 1996), the rule obligated
the respondent to identify some factor not previously considered
that m ght establish error in our prior determ nation that good
cause to excuse the procedural default had not been shown.

Respondent's request for reconsideration, opposed by the
Adm ni strator, does not establish error in Order EA-4492's
conclusion that respondent's failure to file a tinmely appeal
brief was not legally excusable. Rather, in addition to
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i ncl udi ng various observations having no rel evance to the matter
of good cause, respondent sinply renews his view that because he
filed the brief as soon as he appreciated that one needed to be
filed, nanely, on Septenber 19, two days after it was due, his
brief should have been accepted. The issue, however, is not
whet her respondent acted wth dispatch once his m stake was

di scovered, but whether the m stake was justified in the first
place. As we previously ruled, it was not. Not only had the
Board provided hima copy of its procedural rules when the matter
was docketed, the |aw judge told himin person at the end of the
hearing on Septenber 10 that the brief needed to be filed within
five days.® In light of this witten and oral advice,
respondent's apparent belief that he should not be held
responsi ble for mssing the deadline is unavailing.

ACCCRDI N&Y, |IT IS ORDERED THAT:

The petition for reconsideration is denied.

HALL, Chairman, FRANCI S, Vi ce Chai r man, HAMVERSCHM DT, GOGLI A,
and BLACK, Menbers of the Board, concurred in the above order.

The law judge neant within five days of filing a notice of
appeal, which had to be filed within tw days, and which
respondent in fact did on Septenber 12. The lack of precision in
this connection did not prejudice the respondent, however,
because he did not file a brief wwthin the next three or five
days.



